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MEMORANDUM OPINION AND ORDER

Pending is defendant Marriott Tnternational, Inc.’s motion to dismiss Counts IV and XTV
[Docket 15] and defendant Avendra, LLC's motion to dismiss all counts [Docket 18], Lior the
following reasons, the court DENIES Marriott’s motion 1o dismiss Counts IV and X1V, The court
GRANTS in part and DENIES in part Avendra’s motion (o disrmiss all counts. Specifically, the
court DISMISSES count VI (fraud) as against Avendra for failure Lo plead [raud with specificity.
L Background

The plaintiffs, In Town Hotels Limited Pagtnership and Tn Town Hotels, Inc. (collectively,
“In Town Hotels™), brought suit against Marrioll International, Inc. (Marriott) and Avendra, LLC
{Avendra), allcging breach of contract, breach of fiduciary duty, negligence, and fraud arising oul
of Marriott's managernent of the plaintiffs’ hotel, known as the Charleston Town Center Marriott

(the Hotel). In an amended complaint, the plaintiffs further alleged that Marriott and Avendra




violated the West Virginia Unfair Practices Act (WVUPA), W. Va, Code § 47-11A-3, as well as §
2(c) of the Robinson-Patman Acl, 15 U.S.C. § 13(c), a federal antitrust provision which prohibits
the payment and acceptance of commissions that are not in exchange for scrvices rendered.

Because the court is considering motions lo dismiss, the following facts are set out as alleged
by the plaintiffs in the complaint. For approximately twenty years the plaintiffs have contracted with
Marriott to manage the plaintiffs’ Hotel. Under the terms of the contract, Marrioll 15 granted
unfettered authority to manage and control the Hotel. The contract purports to create an agency
relationship between Marriotl and In Town Hotels whereby Marriott has a [iduciary duty to operate
the Hotel solcly tor the benefit of the plaintiffs. The contract provides that Marriott’s compensation
for its services would consist solely of management fees as set forth in the agreement. For the
purpose of their antitrust claim, the plaintiffs allege that Marriott, acting in conjunction with
Avendra, entered into exclusive or preferred contracts with vendors 1o provide goods to the Llotel.
In so doing, Marriott and Avendra solicited and received “sponsorship funds,” which were payments
and rebates by vendors made in the course of selling, or in exchange for the opportunity Lo sell,
aoods to the Hotel. Marriott and Avendra retained these payments and rebates for themselves and
did not disclose them to the plaintiffs. As a consequence, the plaintiffs allege, the Hotel has been
restricted in its choice of vendors, has patd a higher price for goods than it would otherwisc have
paid, and has suffered vis-a-vis rival hotels (some of which are owned or managed by Marriott) that
are notl paying these higher prices.

According to the plaintiffs, this scheme violates, among other things, section 2(¢) of the
Robinson-Patman Act as well as the WVUPA, and entitles them to ireble damages. Marriott moved

to dismiss both of these claims, Marriott argues that the plaintiffs have failed to allege that they have




suffered an antitrust injury and that without such an allcgation they lack standing to bring a scction
2(c) claim. In addition, Marriott argues that the plaintiffs have failed to allege an injury to a
competitor, a requirement of § 47-11A-3 of the WVUPA, The plaintiffs respond that they have
adequately plead the necessary injurics for both statutes.

Avendra filed a separate motion to dismiss all claims against it. Tt joins in Marriott’s
arguments regarding the Robinson-Patman Act and the WVUPA., It also claims that the contract
specifically authorizes all of the alleged conduct, and thus that all counts should be dismissed.
Finally, it argues that the bulk of the plaintiffs’ claims are fraud-based and that these claims must
be dismissed because the plaintiffs have failed to plead fraud with particularity. The plaintiffs
respond that the contract does not authorize the conduct in question, and that they have plead all
counts with adequate specificity.

The court will first address Marriott’s motion regarding the Robinson-Patman Act and the
WVUPA. The court will then turn to Avendra’s additional grounds for dismmissal,

II. Marriott’s Motion to Dismiss

A. Robinson-Patman Act section 2{c) Claim

The plaintiffs allege that Marriott’s receipt of undisclosed payments and rebates in the course
of purchasing goods for the Holel violates section 2(¢) of the Robinson-Patman Acl. Sectlion 2(c)
provides, in pertinent part, that:

It shall be unlawlul for any person engaged in commerce, in the course of such commerce,

to pay or grant, or to receive or accept, anything of value as a commission, brokerage, or

other compensation, . . . excepl lor services rendered in conncction with the sale or purchasc
of goods, wares, or merchandise . . . .




15U.5.C. § 13(¢) (West 2003). This provision has been described as a “prolix and obscure statute
[which] is a model of bad drafting.” XIV Herbert Hovenkamp, Antitrust Law § 2362, at 219 (1999)
[hereinalter Hovenkamp]. Thankfully, the Supreme Court has provided a useful explanation of the
intent and function of section 2(c). In FT'C v. Henry Broch & Cop., 363 U.S. 166 (1960), the Court
explained that “[t]he Robinson-Paiman Act was cnacted in 1936 to curb and prohibit all devices by
which large buyers gained discriminatory prelerences over smaller ones by virtue of their greater
purchasing power.” Id. at 168. Prior to the Act, large buyers were oblaining indirect price
concessions while evading the Clayton Act’s prohibitions on direct price discrimination, fd. at 168-
69. They did this by “selting up ‘durnmy’ brokers who were employed by the buyer and who, in
many cases, rendered no scrvices. The large buyers demanded that the seller pay “brokerage’ (o these
fictitious brokers who then tumed it over to their employer.” Jd. at 169.

In response to this practice, Congress passed section 2(c) of the Robinson-Patman Act, which
prohibits brokerage or similar payments in the absence of services rendered for those payments.
“Congress in its wisdom phrased section 2(c) broadly, not only to cover the other methods then in
existence bul all other means by which brokerage could be used to effect price discrimination.” Jd.
Indeed, the Court noted that “the [Congressional] debates on the bill show clearly that section 2(c)
was intended (o proscribe other practices such as the ‘bribing” of a seller’s broker by the buyer.” Id.
at 169 n.6 (citing 80 Cong. Rec. 7759-60, 8111-12). Thus, the Court indicated in Henry Broch &
Co. that scction 2(c) reaches commercial bribery as well as the use of dummmy brokers to obtain
indirect price discrimination. This stalement from Henry Broch & Co. has been characterized as
dicta, but most courts interpreting section 2(c) have concluded that it does prohibit commercial

bribery. See Stephen Jay Photography, Lid. v. Olan Mills, Inc., 903 F.2d 988, 992 & n.0 (4th Cir.
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1990) (“commercial bribery” language is dicta, but noting cases recognizing scction 2{c)’s
application o comimercial bribery).

In this case, the plaintiffs allege that Marrioll, acting in conjunction with Avendra, reccived
rebates and payments —so-called “sponsorship funds” — from vendors in the course of orin exchange
for the opportunity to do business with the Hotel. These payments and rchates were not related to
scrvices rendered by Marriott, the plaintiffs allege, but were essentially commercial bribes of
Muariolt, which was supposed to be acting solely in the interest of Tn Town Hotels, not in its own
conflicting self-interest.  Marriotl has not asscrted that section 2(¢) does not reach commercial
bribery, nor has it attacked the merits of the plaintiff’s claim under section 2(c). Rather, Marmrioit
argucs that even if the plaintiffs have adequately stated a section 2(c) claim, they lack standing 10
pursuc that claim because they have not alleged an antitrust injury.

The private cause of action for antitrust violations is provided in section 4 of the Clayton Act,
which states that “any person who shall be injured in his business or property by reason of anything
forbidden in the antitrust laws may sue thercfor in any district court of the United States.” 15 U.S.C.
§ 15(a) (West 2003). According to the Supreme Court, this means that not every private party who
is somehow injured as a result of conduct forbidden by the antitrust laws has standing to bring a
private antitrust suit. Rather, an antitrust plaintiff “must prove antitrust injury, which is o say injury
of the type the antitrust laws were intended to prevent and that flows from that which makes
defendants’ acts unlawful.” Brunswick Corp. v. Pueblo Bow!l-O-Mat, Inc., 429 U.8. 477,489 (1977).
Accordingly, even when a plaintiff properly alleges a clear antitrust violation, the plantiff will
nonetheless suffer dismissal if it docs not allege that it suffered an antitrust injury, See Atlantic

Richfield Co. v, USA Petroleum Co., 495 11.8. 328, 334-35 (1990).
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It is important to clearly distinguish between the elements of the substantive antitrust
violation and the antitrust injury requirement. In certain cases an antitrust plaintiff must prove, as
parl of the substantive anlitrust claim, thar the conduct in question injured competition as a whole.
For example, a plaintiff seeking to prove a unilateral monopoly under section 2 of the Sherman Act,
15 USC. § 2, must prove that the defendant’s conduct actually “pose[s] a danger of
monaopolization.” Copperweld Corp. v. Indep. Tube Corp., 467 17.8. 752, 768 (1984). In comtrast,
“[c]ertain agrecments, such as horizontal price fixing und market allocation, are thought so
inherently anticompetitive that each is illegal per se [under section 1 of the Sherman Act] without
inquiry into the harm it has actually caused.” {d, Violations of this sort, where injury to competition
is presumed, are referred to as per se antitrust violations. Thus, depending on the conduct in
question and the antitrust provision involved, an antitrust plaintiff may or may not be required to
prove injury to competition in order to stale an antitrust claim. The Fourth Circuit has held that
section 2(¢) violations are per se antitrust violations, meaning that the plainti(T necd not prove injury
to competition in order to prove that the defendant has violated section 2(¢c). Merrix Warehouse, Inc.
v. Daitnier-Benz Aktiengeselischaft, 716 F.2d 243, 247 (4th Cir. 1983) (“Nothing in the language of
seclion 2(c) . . . requires proof of an adversc effect on competition before a violation may be found
where there is an admitted payment of a commission or other compensation to an agent of the
purchaser.”).

Regurdless of whether the defendant has violated section 2(c), however, the question remains
whether the plaintiff has standing to bring suit for that violation. ‘The Supreme Court has made clear
that even in the case of per se antitrust violations, where the plaintiff need not prove actual harm (o

competition as an element of the substantive violalion, the plaintiff still must praove that its injury
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was of the type the antitrust laws were intended 1o prevent. Atlantic Richfield, 495 U.S. at 339-4().
All private antitrust plaintitfs must allege an antitrust injury,“regardless of the type of antitrust claim
involved.” Id. at 340. When the purpose of an antitrust provision is (o prevent injury lo competilion,
a plaintitf must always prove that it was injured as a result of injury to competition in order to show
antitrust injury. Even when the defendant’s conduct is presumed to injure competition, the question
remains whether this particular plamntiff”s injury was caused by the competition-reducing aspect of
the defendant’s conduct. Thus, the fact that injury to competition is not an element of a section 2{(c)
offense does not mean, as some might assume, that a section 2(c) plaintiff need not show that its
injury resulted from harm to competition.' If the purpose of section 2(c), in all cascs, were to protect
competition, then the plaintiffs would be required to allege and prove “competitive injury,” meaning
an injury flowing from the compeltition-reducing aspect of the defendant’s conduct, cven it the
defendant’s conduct was inherently harmful to competition. But if the purpose of section 2(¢) is not
always to protect compelition, then it 1% at least an open question whether the plaintiffs must prove
competilive injury to satisfy the antitrust injury requirement.

The focus point of the disagreement between the plaintiffs and the delendant lies in their
understandings of what constitutes antitrust injury in the context ol a claim under section 2(c).
Marriott contends thal antitrust injury requires proot that the plaintiffs’ injury resulted from “a
competition-reducing aspect or elfect of the defendant’s behavior.” Id at 344, In contrast, the
plaintiffs contend that antitrust injury is simply “injury of the type the antitrust taws were intended

o prevenl.” Brunswick Corp., 429 U.S. at 48Y. In some cases, the plaintiffs acknowledge, the Lype

"If it did, then the Fourth Circuit’s decision in Metrix Warehouse would provide a quick
resolution to the antitrust injury requirement in this case.

7




of injury the antitrust laws were intended (o prevent 18 a reduction in competition. This 18 true, for
example, in ¢laims brought under section | of the Sherman Act, the provision at issuc in Atlandic
Richfield. Section 2(c), the plaintiffs argue, is different: unlike most provisions of the fedcral
antitrust laws, section 2(¢) is intended 1o protect an individual firm from losses caused by
commercial bribery (among other things), nol to pretect the compelilive process as a whole,
Accordingly, the plaintiffs say that in the context of section 2(c), an “injury of the type the antitrust
laws were intended to prevenl” is a fitm’s loss resulting from commercial bribery, not a loss
resulting from a competition-reducing aspect of that bribery.

There is force to both parties’ positions, and the caselaw does nol provide 4 ¢lear resolution
of the issne. The Supreme Court cases discussing the antitrust injury requirement illustrate the
ambiguity in the caselaw on this point. For example, in Brunswick, the Court first defines antitrust
injury as “injury of the type the antitrust laws were intended to prevent and that tlows from that
which makes defendunts’ acts unlawful.” 429 U.S, at 489. Under this definition, it seems that the
court should inquire as 1o the type of injury that the antitrust provision in question was intended to
prevent. Courts have explained that the particular antitrust provision al issue here — section 2(¢) —
was designed to “protect[] those who compete with a favored seller, not just the overall competitive
process.” Monahan's Marine, Inc. v. Boston Whaler, Inc., 866 F.2d 525,529 (1st Cir. 1989) (Breyer,
Circuit Judge}. Thus section 2(c) of the Robinson-Patman Act is unlike other provisions of antitrust
law, such as the Sherman Act, which 1s only “concernf[ed| with the protection of competition, nol
competitors.” Brown Shoe Co. v. United States, 370 1.8, 294, 320 (1962).

The defendants argue that regardless ol any additional purposcs of the specitic antitrust

provision at issue, the Supreme Court has made clear that injury to compelilion is always a necessary
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part of antitrust injury. For example, in Brunswick, after describing an antitrust injury as “injury of
the type the antitrust laws were intended to prevent,” the Court immediately went on to say that
“[t]he injury should reflect the anticompetitive eflect either of the violation or of anticompetitive acts
made possible by the violation.” 429 1.5, at 489. According to the delendants, this second
staternent clarifies the first — it means that the type of injury that the antitrust laws were intended to
prevenl always results [tom the anticompelitive nature of the antitrust violation, regardless of
whether one is dealing with section 1 of the Sherman Act — which is designed to protect the
competitive process — or section 2(c) of the Robinson-Patman Act — which is designed (o protect
individual competitors. If any ambiguity exists in Brunswick, the defendants arguce, it was resolved
by Arlantic Richfield, where the Court seems 10 equale antitrust injury with injury 1o competition.
See, e.g., Atlantic Richfield, 495 U.S. at 339 (“Antitrust injury docs not arisc for purposes of section
4 of the Clayton Act . . . until a private party is adversely aflected by an anticompetitive aspect of
the defendant’s conduct.”); e, at 340 ("Low prices benefil consumers regardless of how those prices
are set, and so long as they are above predatory levels, they do not threaten competition, Hence, they
cannot pive rise to antitrust injury.”).

The court does not agree that these statements from Brimswick and Atlantic Richfield resolve
the matter. While the Court in Brunswick and Atlantic Richfield secms to assume that preventing
injury to competition is always the purpose of the antitrust provision in question, both cases involve
the Sherman Act, not the Robinson-Patman Act. In this case, which invelves an antitrust provision
that was not designed to protect competition, but rather (o protect individual competitors, this court
concludes that the above statements from Brunswick and Atlantic Richfield are notrelevant, Instead,

the fundamental rule from both cases is that the court must “ensure[] that the harm claimed by the
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plaintiff corresponds to the rationale (or finding a violation of the antitrust laws in the first place.”
Id. at 342. The court therefore turns to consider the rationale behind the particular antitrust provision
al issue here, namely section 2(c).

Cases directly addressing the issue of antitrust injury in the context of section 2(c) claims
have reached different conclusions about the meaning of antitrust injury. Sore cuses hold that a
competitive injury must be proven to satisfy the antitrust injury requircment. See, ¢.g., Fansel ‘N
Gretel Brand, Inc. v. Savitsky, No. 94 Civ. 4027, 1997 WL 543088, at *8 (S.D.N.Y. Scpt. 3, 1997);
Mivano Mach. USA, Ine. v. Zonar, No.92 C 2385, 1993 WT, 23758, at #8 (N.D. 111. Jan. 29, 1993);
NL Indus., Inc. v. Gulf & Western Indus., Inc., 650 F. Supp. 1115, 1124 (D, Kan. [989); Fed. FPaper
Bd. Co. v. Amata, 693 F. Supp. 1376, 1388 (D. Conn. 1988); Bunker Ramo Corp. v. Cywan, 511 F.

Supp. 531,533 (N.D.D1.1981).> Other cases hold that the antitrust injury requirement can be met in

* The only circuit court decision arguably adopting this approach is Lurry R. George Sales
Co. v. Cool Attic Corp., 587 F.2d 266 (5th Cir. [979). In this court’s opinion, however, the Cool
Altic opinion leaves it unclear whether injury to a competitor or injury to competition is necessary
for antitrust injury. The plainaff in Cool Attic was an independent broker hired on commission by
an attic fan manufacturer to arrange sales Lo attic fan distributors. Id. at 269. Eventually, however,
the purchasing agent for the attic fan distributor began dealing directly with the manufacturer and
begun demanding and receiving commissions from the manufacturer. Id. The independent broker
brought a section 2{¢) commercial bribery claim, but the court dismissed the claim for lack of
antitrust injury. The independent broker’s only injury, the court explained, arose from the breach
(if any) of the brokerage agreement, not from the fact that the purchasing agent was now allegedly
receiving illegal commissions from the manufacturer. 7d. at 272, Thus, the independent broker had
not suffered an antitrust injury,

Certain aspects of the court’s reasoning appear to support the defendant’s position. For
example, the court stated that “[rlecovery und damages under the antitrust law is avatlable to those
who have been directly injured by the lessening of competition.” fd. at 271. At another point,
however, the court stated that “[o]nly if Plaintitf was in the same business and in competition with
[either the manufacturer or the distributor] . . . would he have standing.” Id. at 272, This implies
that injury to an individual competitor, regardless of injury to competition as a whole, would suffice
for antitrust injury standing. The lack of clarity on this point is understandable, as the plaintiff in
Cool Anie lacked standing under either theory of antitrust injury. Becausc of the ambiguities in Coof

(continued...)
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the conlext of a section 2(c) claim without any proof of any sort of competitive injury. See, e.g.,
Philip Morris, Inc. v. Grinnell Lithographic Co., 67 F. Supp. 2d 126, 134 (E.D.N.Y. 1999); Edison
Elec. Inst. v. Henwood. 832 F. Supp. 413, 418-19 (D.D.C. 1993); Municipality of Anchorage v.
Hitachi Cable, Lid., 547 F. Supp. 633 (D. Alaska 1982)." The courts adopting the two approaches
primarily disagree about the purpose of section 2(c) in relation to the antitrust laws generally.

On the one hand, the court in Bunker Ramo explained that “[a)s cnvisioned by Congress and
interpreted by the courts, scction 2(c) is designed o protect and promote compelition among
businesses competing at the same functional level in the marketing chai n." Id. al 533. Similarly,

the court in Federal Paper Board Co. stated that ““|c]ven though there is evidence in the legislative

¥(...continued)
Attie regarding the precise contours of antitrust injury, this court docs not rely on that case.

Y Several other cases are sometimes cited by courts as holding that injury to competition need
not be alleged Lo satisfy antitrust injury for a section 2(c) claim, but these cases do not address the
antitrust injury standing requirement directly and thus are not reliable preccdent on puint. For
cxanple, in Fitch v. Kentucky-Tennessee Light & Power Co., 136 F.2d 12, 15 (6th Cir, 1943), the
court affimmed a judgment for a section 2(¢) plaintiff whose cmployee had been bribed, stating that
“the buyer is suing for damages . . . because, on account of the fraud, it was obliged to pay more for
its coal than it would otherwise have paid in a competitive markel.,” Thus the courl permitted a
claim, very similar to the one alleged here, based on injury to & competitor without also requiring
proof of injury to competition. However, it seems that the parties did not raise the issue of standing
and antitrust injury, and the court never mentioned the antitrust injury requirement. The plaintilfs
also cite 2660 Woodley Rd. Joint Venture v. ITT Sheraton Corp., No. Civ. A. 07-450, 2002 WL
53913 (D. Del. Jan 10, 2002), where the court held that the plaintiffhad produced sufficient evidence
(o prove antitrust injury based on evidence that the hotel had suffered higher purchasing costs vis-a-
vis its rivals as a result of the commercial bribery. Id. at *9. But the defendant in 2660 Woodley
Road only argued that the evidence was insufficient to prove that the hotel had in fact paid higher
prices than other hotels, not that such an injury, even if proven, would not conslitute an antitrust
injury. Id. at #§. Therefore, the court did not address the 1ssue of whether an antitrust injury must
result from an injury to competition, See also Calnetics Corp. v. Volkswagen of Am., 532 F.2d 674,
696 (9th Cir. 1976) (holding, without acknowledging the antitrust injury requircment, that “if
[Volkswagen Pacific] is able on remand to prove that [Calnetics] indeed committed acts of
commercial bribery in violation of section 2(c), then the defendants ought to be allowed any damages
proximately caused by that violation.™).
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history that Congress may have additionally intended for section 2(¢) to prohibit commercial bribery,
il appears that the main purpose of section 2(¢) was to close the ‘brokerage’ loophole in the laws
regulating price discrimination.” Id. at 1388 (citations omitted). The cournt then concluded that “[i]n
light of the primary purpose of section 2{c), this court believes that the antitrst injury requirerment
. .. requires a plaintiff suing for treble damages for violations of section 2(c) to show thal the
probable affect of the discrimination would be to allow the favored competitor to draw sales or
profits from him, the unfavored competitor,” Jd. (quotations omitted). Generally speaking, then,
these courls reason that because section 2(c) was “primarily” intended to protcct competilors against
price discrimination resulting from dummy brokers, the antitrust injury requirement in the context
of section 2{c) requires a showing of an injury flowing from this practice.

Other courts have not interpreted the goals of section 2(c) so narrowly. In contrast to the
above-cited cases, the court in Edison Electric Institute claimed that “[i]n enacling section 2(c),
Congress had at icast 7w ohjectives: to prevenlt large buyers from extracting hidden price discounts
trom supplicrs in the form of ‘dummy brokerage’ payments; aﬁd to prohibit commercial bribery that
tended to undermine the [iduciary relationship between a buyer and its agent,” 832 F. Supp. at 418
(emphasis added) (citing Stephen Jay Photography, Lid. v. Olan Miils, Inc., 903 F.2d 988, 991-93
{4th Cir.1990); 8. Rep. No. 1502, 74th Cong., 2d Scss. 7 (1936)). The court criticized the reasoning
of Federal Paper Board Co., stating that it “rested solcly on the price discrimmination/dummy
brokerage rationale of section 2(c) and ignored the commercial bribery rationale.” Id. at 419.
Simlarly, in Municipality of Anchorage the court acknowledged that “the prime concern of Congress
was to curtail price discriminations accomplished by pseudo-brokerage arrangements,” but noted that

this was not the only purpose behind the statute. /d. at 640. Another “major concern of Congress
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in promulgating section 2(¢) was prolection of the {iduciary relationship between a broker and his
client.” Id. Accordingly, the court concluded ihat a plaintiff alleging an injury stemming from a
violation of the broker-client fiduciary relationship satisfied the antitrust injury requirement just as
much as a plaintitf alleging injury trom price discrimination flowing from dummy brokers. /d. at
641. See also Philip Morris, Inc., 67 F. Supp. 2d at 133-34 (holding that plaintiff had alleged
antitrust injury because injury “was the direct result of commercial bribery, an activity outlawed by
section 2(c)™.?

All of the cases discussed above acknowledge the instructions from Brunswick that antitrust
injury i$ “injury of the type the antitrust laws were intended to prevent and that flows {rom that
which makes defendants’ acts unlawful.” Brunswick Corp., 429 U.S. at 489, As explained, they
differn their interpretations of what type ol injury section 2(¢) was intended to prevent. The Fourth

Circuit has not addressed the antitrust injury requirement in the context of section 2(c).”

* The plaintiffs quote at length from the court’s decision in Philip Morris. This court has not
discussed that cuse extensively, in part because the court does not fully endorse the reasoning in
Philip Morris, For example, the court in Philip Morris declined (0 impose a “competitive injury”
requircment on scction 2(c) plaintiffs beeaunse, among other things, it concluded that commercial
bribery always injures competition. See Philip Morris, 67 F. Supp. 2d 134-36. As the defendant
points out, this analysis confuses the elements of a section 2(c) claim — which does not require proof
of injury to competition — with the antitrust injury standing requirement of section 4 of the Clayton
Act — which limits private party standing to those injured in the manner the antitrust laws werc
designed o prevent, Whether the defendant’s conduct is inherently harm(ul to competition is a
different question from whether the plaintiff was injured as a result of the competition-reducing
aspect of that behavior. See Arlantic Richfield, 495 U 8. at 335 (even for per se Sherman Act claim,
in which injury to competition is presumed, the plaintilf must still prove compelitive injury to have
standing under section 4). This 18 not to say that this court disagrecs with the Philip Morris court
at all points in the analysis. The court simply wishes to emphasize, particularly in light of the
plaintiffs” heavy rcliance on Philip Morris, that it docs not fully adopt the reasoning of Philip Morris
{or any other decision cited), except to the extent that the court does so expressly in this opinion.

? Indeed, as indicated in footnotes 2 and 3, no circuit court has directly addressed this issue.
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Nonctheless, the Fourth Circuit has addressed the purposes behind section 2(¢), and this discussion
sheds Jight on how that courl might interprel the anlitrust injury requirement in the context of section
2¢) claims. In Stephen Jay Photography, Lid. v. Olan Mills, Inc., 903 F.2d 988 (4th Cir. 1990), the
Fourth Circuit considered whether payments by a photographer to a school district for the privilege
of taking student photos censtituted commercial bribery under section 2(c). The Fourth Circuit,
noting that most courts recognize claims for commercial bribery under section 2(c), assumed without
deciding that seetion 2(c) applics to cerlain types of commercial bribery, Jd, al 993, Even so, the
court concluded, section 2(c) only reaches bribery that crosses the seller-buyer line — for cxample,
when the seller makes a payment to an agent of the buver. I1d. In Stephen Jay, the court concluded
that the school was not acting as the students’ agenl when it arranged (or the photographer. fd.
Thus, the payment from the photographer to the school district did not cross a buyer-scller line and
did not violate section 2{c).

In the course of rcaching this conclusion, the court discussed the purposes behind section
2(c). The court noted that while one main purpose behind section 2(c) was to prevent large buyers
trom using dummy brokers to circumvent discriminatory price prohibitions, Congress also intended
section 2(¢) to protect the fiduciary relationship between a broker and his client, fd. at 991-92, The
court noted several passages rom the legislative history to section 2(¢) that the Supreme Court had
cited in Henry Broch & Co., 363 1.5, al 169-70 n.6, as examples of the type of commercial bribery
that Congress largeted in section 2(c). For example, the court quoted a statement from Senator
Patrman:

There is 4 merchant in Virginia representing potato growers. He sells thousands of cars of

potatoes a year, and our investigation has disclosed that he had a sceret contract with a large
mass corporate chatn buyer by which he obligated himself to sell every car of those potatocs
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of those farmers to this large buyer . . . . This man representing the farmers sold those

potatoes 10 thal mass buyer, fixing the price himself, and what did he get oul of it? Le got

a sccret rebate of $2.50 1o $3 on every car that the farmers knew nothing about . . .. That is

the kind of dummy-brokerage arrangement we are trying to prohibit in this bill.

Stephen Jay, 903 F.2d at 993 (quoting 74 Cong. Rec. 8111-12 (1936) (statement of Scn. Patman)),
The court explained that statements such as Senator Patman’s “refer to the corruption of an agency
relationship.” Id. at 993, Thus, the court in Stephen Jay inferred, although did not hold, that
allegations of commercial bribery involving corruption of the agency relationship state a claim under
section 2(c).® The court’s reasoning in Stephen Jay suggests that corruption of the agency
relationship is the type of injury that scetion 2(c) was inlended to prohibit.

This court concludes that it is a mistake to focus solely on the dummy brokerage/price
discrimination purpose behind section 2(c). It may be the case that the dummy brokerage/price
discrimination purpose fits morc casily with the pro-competition purposes of antitrust law generally.’
But this court’s job is to apply the law as written, not to second-guess the wisdom or efficacy of the
statutcs passed by Congress. Looking at the text and legislative history of section 2(c), there 15 no
Justification for implying that section 2(c) has only pro-competition purposes. As cxplained in
Stephen Jay, one of the purposes of section 2{c) was to protect against “the corruption of an agency

refationship.” Id. at 933, Itis certainly debatable whether concern over the corruption of the agency

® Stephen Jay simply holds the converse — that alleged commercial bribery that does not
involve corruption of the agency relationship does not violate section 2(c).

7 Although for that matter, it is not clear whether even this aspect of section 2(c) fits within
the broader goals of the antitrust laws. Even us to its dummy brokerage/price discrimination
[unction, section 2(c), like the Robinson-Patman Act as a whole, has been roundly criticized for
being out of slep with, and in some cases in direct conflict with, the general pro-competition aims
of the antitrust laws. See ITovenkamp q 2301 (cxplaining that price discrimination by a supplicr
among various dealers is not, absent market power, harmlul (o competition); id. § 2362, at 234
(results under section 2(c) “can be quitc at odds with general antitrust goals™).
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relationship is a matter thal appropriately belongs in the antitrust laws, see Keller W, Allen &
Meriwether D. Williams, Commercial Bribery, Antitrust Injury and Section 2(c) of the Robinson-
Patman Anti-Discrimination Act, 27 Gonz. L. Rev, 167, 177-78 (1990-91), but to date Congress has
neither repealed nor rewritten scction 2(c). See Hovenkamp J 23404, at 118 (noting that “[v]ery few
statutes have survived such long-lived and unrelenting criticism as has been directed against the
Robinson-Patman Act”). Accordingly, the court concludes that in the context of a claim under
section 2(c), the antitrust injury standing requirement is met when a plaintiff alleges an injury
flowing from “the corruption of an agency relationship.” Stephen Jay, 903 F.2d a1 933,

In this casc, the plaintifTs allege that Marriott served as the agent for Tn Town Hotels in
procuring and purchasing goods and supplies [or the hotel. In its capacity as the agent of In Town
Hotcls, Marriott received undisclosed payments and rebates from vendors for the opportunity to sell
goods to In Town Hotels. Thesc allegations {it the terms of section 2(c), which renders it unlawful
“for any person engaged in commerce, in the course of such commerce, . . . to receive or accepl,
anything of value as a commission, brokerage, or olher compensation, . . . except [or services
rendered in connection with the sale or purchase of goods, wares, or merchandise”™ 15 U.S.C. §
13(c). Itis also useful to compare the plaintiffs’ allegations to the case of Senator Patman’s potato

T

farmer. There, the potato farmer’s sclling agent “*sold th[e] potatoes to |a] mass buyer, fixing the
price himself, and [the agent] . . . got a secrel rebate.”” Srephen Jay, 903 F.2d at 993 (quoting 74
Cong. Rec. 8111-12 (1936)). Similarly in this case, the plaintiffs allege that their agent purchased
hotel goods from vendors and received secret payments and rebates from those vendors that it did

not pass along to In Town Hotels. Contrary to the Tacts in Stephen Jay, where the court dismissed

the plaintiffs’ ¢laim, the alleged payment in this casc crosses the seller-buyer line. The plaintiffs
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allege that Marriott, an agent for the buyer (In Town Hotels), received payments from the seller-
vendors. Thus, the plaintitfs here have alleged a corruption of the agency relationship which crosses
the seller-buyer line.

The plaintiffs allege that they were injured by this conduct in two ways: (1) they were
deprived of the rebates and payments to which they were entitled, and (2) they lost business vis-a-vis
their competitors, because they paid higher prices for their hotel supplies.® These injuries arc typical
harms caused by commercial bribery in the form of corruption of the agency relationship, and thus
are injuries of the type that section 2(c) was intended to prevent. Accordingly, the plaintitfs have
adequately alleged an antitrust injury, which gives them standing under section 4 of the Clayton Act
to bring this private action.” Marriott’s motion to dismiss Count X1V is DENIED.

B. West Virginia Unfair Practices Act Claim

® This second injury — the loss of business vis-a-vis competitors ~ sounds something like a
“competitive injury.” Of course, this court has concluded that competitive injury nced not be plead
as part of the antitrust injury requirement in a section 2(c) ¢laim. Accordingly, the court need not,
and docs not, evaluate whether this second allegation would satisfy that requirement, Some courts
imposing a competitive injury standing requirement in section 2(¢) claims have held that similar
allcgations are sufficient; others have held that such allegations arc insufficient. Compare {lansel
‘N Gretel Brand, Inc., 1997 WL 543088, at *10 (allcgations that the defendant “sold its products to
HNG’s competitors at 4 lower price than it charged to HNG, or charged HNG more than HNG's
competitors were paying for the same kind of merchandise,” were sufficient to state antitrustinjury);
with Fed. Paper Bd. Co., 093 F. Supp. at 1388 (even though complaint alleged that the plaintiff had
paid above-markel rates for wastepaper because its purchasing agent had taken bribes (rom certain
suppliers, “without allegations of additional facts that demonstrate how [other] suppliers were
precluded from taking competitive actions in order to secure sales with Federal, the amended
complaint does not sufficiently allege anticompetitive effect™).

? Marriott also argues that the plaintiffs fail to adequately allege antitrust injury because they
do not allege facts sufficient to define the rclevant markel in which competition was impaired.
Because the court has concluded that an injury flowing from a reduction in competition need not be
alleged to satisfy the antitrust injury requircment in the context of section 2(¢), the plaintiffs of
course need not define the relevant market in which competition has been reduced.
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The plaintiffs also bring suit under a provision of the WVUPA, which states in pertinent part:

The sceret payment or allowance of rebates, refunds, commissions, or uncarned discounts,

whether in the form of money or otherwisc, or secretly extending to certain purchascrs,

special services, or privileges not extended to all purchasers purchasing upon like terms and

conditions, to the injury of a competitor and where such payment or allowance tends o

destroy compelition, is an unfair trade practice . . ..

W. Va. Code § 47-11A-3 (West 2002)." Marriott argucs that under this statute, proof to injury of
acompetitor of the party granting the rebate or paying the commission is a necessary element. Thus,
Marriott argucs, the plaintiffs musl prove that competitors of the vendors who allegedly paid the
sponsorship fees were injured. For cxample, a towel vendor might allege that it lost sales that it
could have made to In Town Hotels because one of its competitors paid a sceret fee to Marriott in
cxchange for the exclusive opportunity to sell towcls (presumahly at above-market prices) to the
Hotel. In this Lype of scenario, Marriott argucs, the towel vendor might fit the terms of the statute.
The towel vendor would have alleged “injury of a competitor” to the party making a “secret
payment,” and also that “such payment . . . tends to destroy competition,” insofar as the payment by
the competitor destroyed the competitive process of bidding for towel sales to the Hotel.

The plaintiffs respond that in this casc, they are a competitor of the defendant Marriolt and
thus they fit within the plain lerms of the statute. The plaintiffs allege that Marriott owns or operates
other hotels in the same markel and thus competes with [n Town Hotels directly. By accepting the
sponsorship payments, the plaintiffs allege, Marriott caused injury to In Town Hotels, one of its

compelitors in the hotel market. Thus, the plaintiffs claim, they have alleged “injury of a

competitor” of the party receiving the payments, here Mariott.

1 Section 47-11A-3 is actually a criminal statute that makes this conduct a misdemeanor,
The plaintitfs may pursue a private cause of action based on this statute because West Virginia law
creates a private right of action for unfair trade practices. See W. Va. Code § 47-11A-9.
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There are no West Virginia decisions interpreting this statute, but similar or identical Unfair
Practice Acts cxist in other jurisdictions. The court will therefore refer to caselaw in thesc
jurisdictions for assistance in interpreting West Virginia’s UPA, Courts interpreting UPAs have
generally held that a payment or rchate “to the injury of a competitor” includes injurics to the
compelitors of the party recciving the payment or rebate as well as the competitors of the party
providing the payment or rebate. See, e.g., ABC Int'l Traders, Inc. v. Matsushita Elec. Corp. of Am.,
031 P.2d 290, 292 (Cal. 1997) (*|W]e conclude that 4 cause of action may be pled by alleging
competitive injury among buyers”™ as well as among sellers); Diesel Elec. Sales & Serv. v. Marco
Marine San Diego, Inc., 16 Cal. App. 4th 202, 214-15 (Cal. App. Ct. 1993) (“[B]oth sellers and
buyers should generally be held liable in the cvent of such discounts.”)."" Here, the parties providing
the payment or rebate are the vendors. Their competitors — 1n the example above, other towel

vendors — are one group covered by the phrase “injury to a competitor.” The party recciving the

U ' Marriolt cites Marco Marine for the contrary proposition that UPAs only cover injury to
a competitor of the party granting the rebate, nol the party receiving the rebate. But Marco Marine
holds Lo the contrary. The court specifically rejected the defendant’s contention that the Act “docs
not apply to buyers who reccive sceret allowances of unearned discounts, but only to the sellers who
provide them.” {d. at 214. Tnstead, the court held that “both sellers and buyers should generally be
held liable in the event of such discounts.” Id. at 214-15. Marriott also cites Burge v. Pulaski
County Special Sch. Dist., 612 5.W.2d 108 (Ark. 1981}, for support of its position. It is true that the
Burge court held that “the Act provides a remedy only in favor of one seller against another seller,
not in tavor of a seller against a buyer or vice versa.” Id. at 110. But this does not mean that the Act
covers sellers but not buyers, only that scllers arc only covered vis-a-vis other sellers. (The court
docs not address whether buyers are covered vis-a-vis other buyers.) Moreover, the Burge court did
not provide much explanation for its limitation of the night 10 recovery under the Acts, and it also
justified dismissing the case on the allemnative ground that the payments were not secret. e, To the
extent that Burge does stand for the plaintiffs’ proposition that the Acts cover only injuries to
competitors of the party granting the rebate, not Lhe parly receiving the rebate, this court declines to
follow Burge.
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payment or rebate here is Marriott. Marriott’s competitors — including In Town Hotels - are also a
group covered by the phrase “injury to a competitor.”

It is true that the factual scenario presented by the plaintiffs’ allegations is atypical for aclaim
under Unfair Practices Acts such as West Virginia’s. UPAs typically protect competitors of the
seller from injury due to secret rebates given to buyers by that seller, or protect competitors of a
buyer from injury due to secret rebates given that buyer by a seller. Courts have characterized Unfair
Practices Acts as “prohibit[ing| scllers from giving secret discounts to certain purchasers when the
discount ‘injures a competitor and tends to destroy competition.”” Am. Beoksellers Ass'nv. Barnes
& Noble, Inc., 135 F. Supp. 2d 1031, 1043 (N.D. Cal. 2001) (quoting ABC Int'l Traders, Inc., 931
P.2d at 294). For example, the Califomia Court of Appeals held that a distributor of hydraulic
fitlings and hoses stated a claim for injury under California’s UPA by alleging that a competitor-
distributor received secret rebates from the manufacturer, Diesel Elec. Sales & Service, nc., 16 Cal,
App. 4th at 212-14. The distributor alleged that it went out of busincss in part because its competitor
was routinely given volume discounts by the manufacturer even though the competitor did not
purchase enough hoses to qualify for the discount under the manufacturer’s stundard terms of sale.
1d.

This case is diffcrent, as it involves allegations of a secret premium, not a secret rebate. In
Town Hotels does not allege, of course, that it received a secret rebate (nobody complains about
unknowingly saving money), nor does it allege that its competitors received a secrel rebate in their
purchase of goods. Rather, In Town Hotels in essence alleges that it incurred a sceret premium on
the goods it purchased. Specifically, In Town Hotels alleges that “it is restricted in its choice of and

access to independent vendors and consequently has paid prices tor goods, wares and merchandise
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that were higher than it would have paid in the absence of Defendants” kickback scheme.” (Compl.
4 176.) The idea here is that Marriott paid a premium for the goods it purchased from vendors on
bchalf of In Town Hotcls, and that this premium was the benefit received by the vendors in exchange
for their payments or rebates to Marriott. In other words, In Town Hotels paid above-market rates
for goods, and Mamott and the vendors profited by splitting the difference.

Of course, the fact that this casc is not like most UPA cases does not mean that the plaintiffs
have laited to state 4 claim — they may have struck upon a novel application of the law. The question
is whether their claim meets the lerms of the statutory language. The statute prohibits “ft|he secret
payment or allowance of rchates, refunds, commissions, or unearned discounts . . . to the injury of
a competitor and where such payment or allowance tends to destroy competition.” W. Va, Code §
47-11A-3. Here, the plaintifls do allege a secret payment and allowance of commissions and rehates,
namely payments and rebates paid to Marriott by vendors. The question is whether this commission
was “to the injury of a competitor”” and whether the commission “tend[ed] 10 destroy competition.”
Id.

As explained above, the plaintiffs allege that they arc in competition with Marriott, because
Marriott owns, operates, ot franchises other hotels. (Compl. § 178.) The plaintiffs further allege that
as arcsult of the secret payments received by Marriott, In Town Hotels paid a higher price for goods
than did 1ts competitor hotels, some of which are owned or operated by Marriott. Accepting these
allegations as true, the court agrees with the plaintiffs that the scerct commissions operated “to the
injury of a competitor” (In\Town Hotels) of the party receiving the payment (Marriott). Furthermore,
the commissions tended to destroy competition. The alleged secret commissions removed In Town

Hotels’ purchase of goods trom the competitive process and thereby climinated competition in the




provision of goods w the Hotel, Accepting the allegations as true, In Town Hotels’ purchase of
goods was not based on the best price for the goods in question, but rather on which vendor wus
willing to pay Marriott the sponsorship fee,

In fact, the court has discovered one case holding (albeil indirectly) that a UPA covers the
type of conduct alleged here. The casc involved a prosecution for making a false statcment on a tax
return. Unired Statex v. Di Girolamo, 808 F, Supp. 1445 (N.D. Cal. 1992). The defendant, the
owncr of a painting business, had taken business deductions for bribe payments to an employee of
First Nationwide Savings to secure the award of painting contracts [tom First Nationwide. 7d. at
1447, 'To prove ils case, the government had to establish, among other things, that the payments
were illegal under state or federal law. Jed. at 1448, The government argued that the California UPA
“proscribes certain forms of bribery and bid-rigging.” Id. at 1451. The courl agreed, holding that
the alleged bribe payment “fulls within the scope of the Unfair Practices Act” and “destroyed all
competition in the letting of painting contracts for First Nationwide Savings.” 7 at 1452,

In sum, the court concludes that the plaintifts have adequately alleged a violation of W. Va,
Code § 47-11A-3. Marriott’s motion to dismiss this count is therefore DENIED.

1II.  Avendra’s Motion fo Dismiss

The other defendant, Avendra, filed a motion to dismiss all of the counts against it. For the
reasons discussed below, the court concludes that Avendra is only entitled (o dismissal of Count VI
(fraud).

A, Dismissal based on the terms of the Contract

Avendra first argues that all claims must be dismissed because the contract between In Town

Hotels and Marriott specifically permits Marriott to (1) purchase inventories and supplies fromitself

22




or from Marriott affiliates such as Avendra, and (2) make 4 reasonable profit on such transactions,
Accordingly, Avendra argues, the profits obtained by Marriott and Avendra [rom purchasing hotel
supplies are specifically permitted by the contract. According Lo Avendra, Marriott’s and Avendra’s
receipt of these profits cannotl possibly constitute a breach of contract, breach of fiduciary duty,
commercial bribery in violation of the Robinson-Patman Act, or any of the other claims alleged.
Avendra bases this argument on language from section 1.02 of the Management Agreement between
Marriott and In Town Hotels. Thal section provides, under the heading “Delegation of Authorily,”
that Marriott “shall have discretion and control . . . in all matters relating to the management and
operation of the Hotel, including . . . procurement of inventories, supplies and services (purchases
from [Marmiott] and its affiliates shall be at competitive prices) . ... (Compl. App. A, at 2,) This
provision, Avendraagues, clearly contemplates that Marriott and its affiliates, such as Avendra, may
profit [rom purchasing hotel supplics.

The plaintilfs respond by pointing to other scetions of the Management Agreement that, they
contend, prohibit Mariott from retaining profits related to their management of the Hotel except as
provided in the management fce provision of the Agreement, Specifically, section 5.01.A of the
Agreement provides that Mamotl “will retain, as a management fec for services performed
hereunder, an amount . . . cqual Lo twenly percent (20%) of Operating Profit.” (Compl. App. A, al
13,y Later, in section 5.01.D, the Agreement provides that “[n]o charges or fees are o be paid by
(In Town Hotels] to [Marriott] except as provided in the Agreement . . ..” (Compl. App. A, at 15.)

Considering only the face of the Agreement, the court cannot conclusively determine whether
the Agreement expressly permits the payments alleged to be wrongful in this case. There is some

[orce to Avendra’s argument that the phrase “purchases from [Marriott] and its affiliates shall be at
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competitive prices” contemplates that Marriol and its affiliates are permitted o profit from sules of
supplies to the Hotel. The language of section 5.01.D of the Agrecment, however, appeurs to restricl
Marriott’s compensation to the management fee set out in the Agreement. This suggests that
Marriott’s and Avendra’s receipt of these payments and rebates may not be permitted. Without some
factual developrnent in the case regarding specific details of the relationship belween Marriott and
In Town Holels, the context and nature of the alleged rebates and payments received by Marriott and
Avendra, the course of dealing of the parties, and the standard practice in the industry, the court
cannot resolve the tension between these two parts of the Agreement. The contract docs not
unambiguously authorize the allegedly wrongful rebates and payments to Marriott and Avendra. At
this stage of the proceedings, Avendra is nol entitled to dismissal of the counts against it based on
the language of the contract.

B. Pleading Fraud with Particularity

Second, Avendra argucs that the claims for fraud, violations of the WVUPA, and atding and
abetting a breach of fiduciary duty must be dismissed because {1)all of these arc fraud-based claims

and (2) the plaintiffs have not plead fraud with particularity as required by Rule 9(b)." The court

% In addition to this general argument that the contract explicitly permits the alleged
wrongful conduct, Avendra prescnts several arguments that depend necessarily on the court
accepting this conclusion. For example, Avendra argues that the claim for aiding and abettin ga
breach of fiduciary duty must be dismissed because there can be no breach of tduciary duty in the
fitst place when the contract explicitly permits the conduct alleged. As the court has rejecled the
premise upon which all of these arguments rely, they are likewise without merit and do not warrant
further discussion.

" In its memorandum in support of its motion to dismiss, Avendra initially states that the
plaintiffs must comply with Rule 9(b) in their claims for “fraud, violations of the West Virginiu
Unfair Practices Act, and breaches of fiduciary duties . . . " (Avendra Memo. at 4.} At the
conclusion of this argument, however, Avendra states that “[bJecause all of the claims against
(continued...)
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will first dispose of Avendra’s argument related Lo the WYUPA and aiding und abelting a breach of
fiduciary duty. To state a claim under the WV UPA, the plaintiffs need only allege facts indicating
“the secret payment or allowance of rebates . . . to the injury of a competitor and where such payment
or allowance tends to destroy competition.” W. Va. Code §47-11A-3. There is no clement of fraud
in this provision - the plaintiff need not allege or prove a misrepresentation, reliance, or any of the
other clements of commen law fraud. Because the plaintifts’ WVUPA claim is not fraud-based, the
plainti{fs need not plead that ¢laim with particularity. Avendra also assumes, withoul supporling
argumenl, that the plaintiffs’ claim for aiding and abetting a breach of fiduciary duty claim is fraud-
bascd. It may be the case that certain breach of fiduciary duty claims are fraud-based and that those
claims must be plead in compliance with Rule 9(b). See Shapiro v. Miami Oil Producers, Inc., 84
F.R.D. 234, 236 (. Mass. 1979) (“[Rule 9(b)] extends to averments of fraud or mistake, whatever
may be the theory of legal duty — statutory, tort, contractual, or fiduciary.”). But the main thrust of
the plaintiffs’ allegations here is that Marriott had 4 duty, as an agent of In Town Hotels, not o
secretly profit on the side from the performance of its dutics on behalf of In Town Hotels, This
theory of breach of fiduciary duty does not depend on misrepresentations relied on by In Town
Hotels, but simply on the receipt of illicit payments. This type of breach of fiduciary duty claim is

ot fraud-basced and therefore need not meet the mandates of Rule 9(b).

B ..continued)

Avendra allege intentional, fraudulent conduct, Plaintiff’s failure to satisfy Rule *(b) mandates
reversal.” Id at 6. It is thus unclear which counts Avendra believes must satisfy Rule 9(b). To the
extent that Avendra implies that all of the claims must do so, it is incorrect, For example, a claim
for commercial bribery under section 2(c) of the Robinson-Patman contains no fraud element and
therefore need not be plead with particularity, The court will limit its discussion of Rule 9(b) to the
three counts specitfically identificd by Avendra: fraud, WVUPA violations, and breach of fiduciary
duty.
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The only claim that Avendra has identificd which is clearly subject to Rule 9(b) réquircmcnts
is the claim for fraud itself. Avendra is entitled to dismissal of this claim, as the plaintiffs have
failed 1o plead this claitn with particularity as against Avendra. Under Rule 9(b), “[i]n all averments
of fraud or mistake, the circumstances constituting fraud or mistake shall be stated with
particularity.” The Fourth Circuitl has explained that “the ‘circumstances’ required to be pled with
particularity under Rule 9(b) are ‘the time, place, and contents of the false representations, as well

kR

as the identity of the person making the mitsrepresentation and what he obtained thereby.”” Harrison
v. Westinghouse Savannah River Co., 176 IF.3d 776, 784 (4th Cir. 1999) (quoting 5 Charles A.
Wright & Arthur R. Miller, Federal Practice and Procedure: Civil § 1297, al 590 (2d ed. 1990)).
Even so0, the court cautioned that “[a] court should hesitate (o dismiss 4 complaint ynder Rule 9(b)
if the courl is satisfied (1) that the defendant has been made aware of the particular circumstances
for which she will have to prepare a defensc at trial, and (2) that plaintiftf has substantial prediscovery
cvidence of thosc facts.” Id.

In its count for fraud, the plainti{fs allege that the defendants, including Avendra, made false
and misleading material stalements and omissions, knowing that the statemenls were untrue,
misleading, or lacking in material facts. Additionally, the plaintiffs allege that the defendants
committed fraud by obtaining and retaining undisclosed kickbacks though their purchasing activitics.
The fraud claim can thus be grouped into three main categories: (1) fraud by way of affirmative
misrepresentation; (2) fraud by way of omission of material facts; and (3) fraud by way of obtaining
and retaining undisclosed payments related to purchasing activities. The court will address these

three categories in turm,




As 10 affirmative misrepresentations, Avendra argues thal the plaintiffs have failed to allege
any such misrepresentation with particularity, as required by Rule 9(b). Avendra comrectly points
out that while the complaint alleges generally that the defendants made false representations, the
complaint does not specifically identify a single false representation made by Avendra to In Town
Hotels. The complaint alleges, for example, that “[d]efendants have commitled fraud . . . by giving
[alse information . . . regarding related party transactions.” (Compl. § 119.) But the plaintiffs do not
provide any specific examples of such information provided by Avendra to In Town Hotels. This
would leave Avendra without knowledge of what information, if any, that it provided to In Town
Holels the plaintiffs believe to be (alse. The other allegations of affirmative misrepresentations fare
no better. These allegations of affirmative misrepresentations by Avendra to In Town Hotcls lack
the specificity necessary to provide Avendra with “the particular circumstances for which [it] wall
have to prepare a defense at trial,” Harrison, 176 F.3d at 784, and are stated with insufficient
particularity to meet the requitements of Rule 9(b).

As for the allegations of material omissions, the plaintiffs correctly point out that when the
allegation of fraud relates to an omission rather than an affirmative misrepresentation, less
particularity is required. See, e.g., Shaw v. Brown & Williamson Tobacco Corp., 973 F. Supp. 539,
552 (D. Md. 1997). As to the allcgations of omission, however, the plaintiffs’ claim depends
necessarily on the existence of some legal duty on the part of Avendra to In Town 1lotels to share
the undisclosed information. In their complaint, the plaintiffs allege that *“[pJursuant w section 11.03
lof the Management Agreement] . .. Marriot and its affiliates and/or related parties agreed that they
would not profit from the provision of Chain Services.” (Compl. T 56) (emphasis added). To the

gxtent that this allegation suggests that Avendra (or any other Marmiot. alliliates) agreed in the
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Management Agreement not to profit from the provision of Chain Services, that allegation is Matly
contradicted by the terms of the Management Agreement itself.'* Looking at the Management
Agresment, itis clear that the agreement is between only In Town Hotels and Marriott. Avendra was
not a party to and is not bound by that Agreement. The plaintiffs cannot claim that Avendra owes
In Town Hotels any contractual duties as a result.”

Finally, the plaintiffs allege fraud based on Avendra’s obtaining and retaining undisclosed
payments related to purchasing activities. The court is unsure how this allegation fits in any way
within the elements of common law fraud, which, generally speaking, are: “*(1) that the act claimed
to be fraudulent was the act of the defendant or induced by him; (2) that it was material and fulse;
that plainatf relied upon it and was justiied under the circumstances in relying upon it; and { 3) that

177

he was damaged because he rclicd upon it.”” Legy v. Johnson, Simmerman & Broughton, L.C., ---
5.E.2d ---, No. 30591, 2002 WL 31730862 (W. Va. Dec. 3, 2002) (quoting Horton v. Tyree, 139 5 L.
737, 738 (W. Va, 1927)). Avendra’s receipt of payments itself does not constitute fraud, as no
representation (false or otherwise) 1s involved.

In sum, the plaintitfs have failed to plead fraud with particularity as required by Rule 9(b),

warranting the dismissal of Count VI (fraud). The plaintiffs’ other claims are not necessarily (raud-

based and thus need not be plead with particularity. Finally, the contract does not unambiguously

"'When, as here, the plaintiff relies on a contract in its complaint, and indeed includes a copy
of that contract as an attachment to the complaint, “it [is] proper for the district court to consider it
in ruling on [a] motion to dismiss.” Darcangelo v. Verizon Comms., Inc., 292 F.3d 181, 195 (4th
Cir, 2002).

¥ Indeed, Avendra was not created until years after the Agreement was signed.
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authorize the conduct alleged here. Accordingly, Avendra is not entitled 1o dismissal of any of the
remaining claims al this ime.
IV.  Conclusion
For the foregoing reasons, the court concludes that the plaintiffs have adequately alleged
antitrust injury for their claim under section 2(c) of the Robinson-Patman Act and have adequatcly
alleged the elements of a viclation of the West Virginia Unfair Practices Act. In addition, Avedra’s
arguments for dismissal of the claims against it are without merit, with the exception that the
plaintiffs’ fraud claim against Avendra is not plead with particularity as required by Rule 9(b).
Accordingly, the court DENIES Marriott’s motion to dismiss Counts IV and XIV, GRANTS
Avendra’s motion to dismiss as to Count VI (fraud) and DENIES that motion as to all other counts.
The court DIRECTS the Clerk to send a copy of this Order to counsel of record and any
unrcpresented  party, and DIRECTS the Clerk to post this published opinion at

http:/fwww.wvsd.uscourts.cov.
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